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HIS E:TCELLENCY NANA ADDO DANKqIA AKI'FO-ADDO
PRESIDENT OF TIIE REPI'BLIC OF GHANA
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ACCRA

Attn: NANA BED O ASANTE
SECRETARY TO THE PRESIDENT

Your Excellency,

RE: BRIEF ON THE NEED FOR MINIMUM NUMBER OF TtrIENTY WDGF,S

:
&

ON GHANA'S SI'PREME COURT

Respectfirlly, by a correspondence referenced as OPS104/24/231A dated 18e
March,2024 headed as above, tJ:e Secretar5r to the President seeks tl.e input
and perspective of t]1e Attorney-General and the Minister for Justice on a brief
submitted by t]le Chief Justice of Ghana, Justice Gertrude Araba Esaaba
Sackey Torkornoo to His Excellency the President of the Republic of Ghana
dated 2 1"t Febntary, 2024 -

The brief, a copy of which was attached to tJre correspondence under
reference, proposes an increase in the number of Justices of the Supreme
Court from the conventional not fewer frfteen Justices to twenty Justices.

The brief sets out the jurisdiction of the Supreme Court under the
Constitution as follows:

(1) Final appeals in all cases frled in tJle hierarchy of courts including
frnal appeals for chieftaincy matters from the Judicial Committee of
tJle National House of Chiefs;

(21 Original and exclusive jurisdiction in tJle interpretation of tfre
Constitution;

Supervisory jurisdiction over Superior Courts;(3)

(41

(s)

Review jurisdiction over decisions of tJle Supreme Court;

Original jurisdiction in determining whether or not oflicial documents
that may be prejudicial to tl.e security of tJ,".e State or injurious to
public interest may be produced in any court;

(6) Original jurisdiction in Presidential elections petitions; and
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(71 Original jurisdiction over claims of reparation for wrongiy convicted
persons.

The brief also provides statistics on the number of Justices of the Supreme
Court, cases filed, cases concluded and cases pending in tJle frve-year period
(2078-2023).

By convention, the number of Justices of tlle Supreme Court has averaged
Iifteen Justices since the coming into force of the Constitution, 1992. The
Supreme Court had tJle lowest number of twelve (12) Justices in t}te
2022 / 2023 legal year.

For ttre 2Ol8l2OL9 legal year, the Supreme Court of Ghana had 14 Justices.
The highest number of eighteen Justices was recorded in lh.e 2019 /2O2O legeJ
year due to new appointments made in anticipation of the imminent
retirement of some Justices. By 2O2O /2O2I, tJle number of Justices of the
Supreme Court had reverted to sixteen (16). At the end of the 2022 /23 legal
year, the Supreme Court had 12 Justices, the lowest in the period under
review.

WSTIFICATION PROVIDED BY THE CHIET JUSTICE FOR AN
EXPANSION OF THE MEMBERSHIP OF THE SUPREME COURT

According to the brief, tl.e Supreme Court is duly constituted by not less tJlan
five Justices in the exercise of its appellate or supewisory jurisdiction ald by
seven Justices in the exercise of its original jurisdiction in the interpretation
and enforcement of the Constitution, or in its review jurisdiction.

In an apptcation for review in a constitutional matter, nine Justices of tJle

Court usually constitute a panel for the hearing of the application. Thus, with
the conventional average of frfteen Justices, oniy two panels of five ald seven

Justices or nine Justices cal be constituted. This tends to exhaust the entire
number of Justices of the Supreme Court on a sitting day.

The constitution of the Supreme Court for appeals is further challenged by
recusal of Justices of the Court owing to the frequent situation where some of
the Justices would have dealt with aspects of the cases on appeal during their
journey from the courts of frrst instalce up to tJ'"e Supreme Court. The ripple
effect of this, which is attended by disruption of pre-sitting conferences, post-
hearing conferences and hearings, is the constant reconstitution of panels to
enable appeals to be heard.

Furthermore, with not less than forty-five cases on the Cause List in a week
and approximately one hundred ald eighty hearings in a month, each palel
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of the Court has to manoeuwe convenient times for pre-sitting conferences
on applications, writs and appeals, ald for post-hearing conferences to
determine fmal opinions on each matter before rulings and judgments can be

delivered. These conferences, due to the fewer number of paaels tJlat can be

constituted, contribute to delays in the work of the Supreme Court.

The Chief Justice's brief provided gaphic statistics covering a hve-year period,
from October 2O18 to October 2022, of cases pending at the Court at the
beginning of each legal year, matters filed during each legal year, matters
concluded each legal year, cases pending at the end of each legal year and the
rate of conclusion of cases. While the statistics reveal a general exponential
increase in tlle cases before the Court over the years under consideration,
there is a decreasing trend of cases concluded across tJ"e years under review.

Whereas there were 761,869,9o,6,799 and 939 cases before the Supreme
Court in ttre 2018/2019, 2Ol9/2O2O, 2O2O/2027, 2O2l/2022 and
2022 /2023 legal years respectively, the Court concluded 559 cases with 14

Justices, 653 cases with 18 Justices, 694 cases witJl 16 Justices, 385 cases
with 14 Justices and 344 cases with 12 Justices in the respective legal years.

The domino effect of this is a backlog of 2O2,216,221, 414 and 595 cases in
the respective legal years, correlative with the number of Justices of tlte
Supreme Court for the years under review.

The brief arliculates that the policy behind the decision to reduce the
jurisdiction of the Supreme Court or appoint more Justices ought to be

dependent on the obligation to match the supply of judicial senrices with the
demand for judicial services, measured by the flow of new cases, the number
of pending cases and disposal of tJ'.e backlog of cases.

In view of tJle realities of the workload and output of work at the Supreme
Court and the need for the Court to appropriately serve the justice needs of
the country and ensure the speedy resolution of cases, the Chief Justice
requested the President to consider the appointment of additional Justices to
ttre Supreme Court, to bring the number of Justices of the Supreme Court to
twenty.

This will enable the constitution of three undisturbed panels of {ive Justices
and two palels of seven or nine Justices to work on arry set of cases to reduce
the specter of constantly reconstituted panels and its effect on pre-hearing
conferences and post-hearing conferences.
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The issue arising is whether or not the proposal to increase the conventional
number of Justices of tJre Supreme Court from fifteen to twenty is in order.

ADVICE

In addressing tlle issue, the following were considered:

(a)

(b)

(c)

the Constitution;

the Courts Act, 1993 (Act 459);

the composition of t]le Supreme Court in some jurisdictions sharing the
Common Law tradition; and

(d) the need for a review and / or control of the jurisdiction of the Supreme
Court.

A. The compositioa of the Supreme Court

Article 128 of the Constitution provides for the composition of tJre Supreme
Court and tlle qualifications of its Justices as follows:

'728. Comlmsltlon of tlre Shtpreme Coutt and quallficatlons
of lts Justices

(1) The Supreme Court shall consist of the Chief Justice and not
less than nine otter Justices of the Supreme Court.

(2) Tte Supreme Court shall be dulg constituted for its uork bg
nol less than fiue Supreme Court Justices except cl,s othenaise
prouided in article 133 of this Constittttion.

p) he Chief Jtstice shall preside at sittings of the Supreme Court
and in his absence, the most senior ofthe Justices ofthe Supreme
Court, as co/Lstifitted, shall preside.

Even though clause (1) of article 128 of the Constitution stipulates a minimum
of ten Justices including the Chief Justice, for the Supreme Court, the
number of Justices for t}le Court is not capped. The framers of the
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(4) A person stnll not be qualified for oppointment os a Justice of
the Supreme Court unless he is of high moral character and
prouen integitg and is of not less tlnn fifieen gears' standing as
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Constitution consciously envisioned the need not to impose an upper limit on

the number of Justices of the highest court of the lald, providing the
opportunity for an increase as may be necessitated by the demand for justice.

Thus, in the absence of a constitutionally determined upper threshold of the
number of Justices of the Supreme Court, the determination of the number
of Justices serving on the Court at any point in tirne would be a function of
the administration of justice and the needs of the Court. Given the massive

inllux of cases at the Supreme Court (in contrast to the situation in 1992
when the Constitution was adopted and enacted), the request for tJle increase
in t]le number of Justices of the Supreme Court to twenty is not only
constitutional but also in accord witJl t-I:e need to ensure speedy and effective
justice, avoid delays and unnecessary expense as well as conduce to tJle

efficient administration of the Supreme Court.

B. The jurisdiction of the Supreme Court

The power of the Supreme Court to review its decisions, tJre power of a single
Justice of the Supreme Court and the original jurisdiction of the Supreme
Court to determine whether or not oflicial documents deemed prejudicial to
the security of the State or injurious to the public interest may be produced
in aly court are exercisable under articles 133, 134 and 135 of the
Constitution.

Section 1 of the Courts Act, 1993 (Act 4591 is a restatement of article 128 of
the Constitution on the composition of the Supreme Court, while sections 2
to 5 of Act 459 restate articles 129, I3O, 131 and 132, respectively, of the
Constitution on the general, original, appellate and supervisory jurisdictions
of the Supreme Court.

Further, sections 6, 7 ald 8 ofAct 459 restate the power of the Supreme Court
to review its decisions, the powers of a single Justice of the Supreme Court
and the original jurisdiction of the Supreme Court to determine whether or
not ollicial documents deemed prejudicial to tJ:e security of ttre State or
injurious to public interest may be produced in arry court, already conferred
by articles 133, 134 and 135 of the Constitution.

Section 9 of Act 459 also reproduces the Supreme Court's power to hear ald
determine petitions presented to tl1e President for the grant of prerogative of
mercy.

Thus, from a wholistic examination of the Constitution and Act 459, the
Supreme Court is constitutionally and statutorily mandated to:

(a) determine frnal appeals in all cases frled in the hierarchy of courts
including frnal appeals for chieftaincy matters from the Judicial
Committee of the National House of Chiefs;



(b) exercise original and exclusive jurisdicLion in the interpretation of
t].e Constitution;

(c) exercise supervisory jurisdiction over superior courts;

(d) exercise review jurisdiction over decisions of the Supreme Court;

(e) exercise original jurisdiction in determining whether or not official
documents that may be prejudicial to the security of the State or
injurious to public interest may be produced in aly court;

(f) exercise original jurisdiction in Presidential elections petilions;

(g) exercise original jurisdiction over claims of reparation for wrongly
convicted persons; and

(h) hear ald determine petitions presented to the President for t}le
grant of prerogative of mercy.

The performalce of these functions would, in accordance with the
Constitution, require differently constituted panels of tlle Supreme Court
sitting at the same time. Understandably, the constitution of panels of the
Supreme Court, almost simultaneously, for effective and efficient work
could be daunting for t}le administration of the Supreme Court in tJle face
of the current conventional upper limit on the number of Justices,
especially so as tl:e Court is incessantly inundated with cases.

However, attention needs to be drawn to the frsca-l implication on the public
purse of any appointment of a Justice of tJle Supreme Court. It is noted
that salaries payable to a Justice of the Superior Court of Judicature are
a charge on the Consolidated Fund. Further article 155(1) of the
Constitution provides that a Justice of the Superior Court of Judicature,
subject to ttr condltlons stQrulated ln the artlcle, shall, on retiring, in
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Evidently, ttre exponential increase in tJ:e backlog of 414 and 595 cases in
2O2l /2022 aad 2022 /2023 legal years in which there were the fewest
number of Justices serving on tJre Supreme Court for tl.e five-year period
under review, provides scientific basis for an assertion that the capacity of
the Court to deliver on its constitutional maldate is signifrcantly affected
by the size of the human resources at its disposal. It provides justifrcation
for the number of Justices on tl.e Supreme Court to be enhanced in order
to stem tl.e tide of the increases in outstanding cases. The expansion of
the membership of the Supreme Court to tq/enty, as requested in the brief,
would be appropriate in the circumstances.



addition to any gratuity payable to him, be paid a pension equal to the
salary payable for the time being to a Justice of the Superior Court from
vrhich he retired. The additional appointment of Justices of the Supreme
Court thus, has frnancia-l implications for t}le State.

c Composltion of the Supreme Court in some Commonwealth
jurisdlctlons

In the ensuing paragraphs, the composition and jurisdiction of the Supreme
Courts in some Commonwealth jurisdictions, namely, tJ:e United Kingdom,
United States of America, Canada, South Africa and Kenya are considered.

Section 23 of Part 3 of the Constltutlonal Reform Act, 2OO5 {c.4) provides
for the composition of the Supreme Court of the United Kingdom as follows:

n23. Thc Supreme Court

(1) Tlere is to be a Supreme Court of tLe United Kingdom.

(2 ) The Court arusists of 1 2 judges appointed bg Her Majestg
bg lefters patent.

(3) Her Majesty mag from time to time bg Order in Council

am.end subsection (2) so as to increase or Jurther increase

the number of judges of the Court.

(4) No recomm-endation mag be ma-de to Her Majesty in
Council to make an Order under gtbsection (3) unless a

drafi of the Order has been lai.d before and approued bg

resolution of eoch House of Parliament.

(5) Her Majestg mag bg letters patent appoint one of the
judges to be President and one to be DeputA President of
the Court.

(6) The judges other than tlte President and Deputg President
are to be stgled "Justices of tle Supreme Court".

(7) fhe Court is to be taken to be dulg constifified despite ang
uacancg among tlrc judges of tle CourT or in the olfice of
President or DeputA President."
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"Acting judges

38. (1) At the reqtest of the President oftte Supreme Court anA
of the follouing maA act as a judge of the Court-

(a) a person ula lalds office as a senior territoial judge;

(b) a member of tlle supplementary panel under section 39.

(2) A reqtest under subsection (1) mog be made bg th.e

Deputg President of the Court if tlere is no Presi.dent or
th.e Presidert is unable to make that request.

(3) In section 26(7) of tle Judicial Pensions and Retirement
Ac, 1993(c. 8) (requirement not to act in certain capacities
afier the age of 75) for parograph (b) sttbstitute-

"(b) act as a judge of the Stpreme Court under section 38 of
the Constittttional Reform Aet 20O5;".

(4) Euery person uhile acting under this section is, subject
to subsecttors (5) and (6), to be treated for all purposes
as a judge of tlrc Supreme Court (an d so mag perform ang
of tle functiors of a judge of the CourT) .

(5) A person is not to be treated under subsection (4) as a
judge of th.e Court for the purposes of ang statutory
prouision relating to-
(a) tle appointment, retirement, remoual or
disqualifcation of judges of the Court,

(b) the tenure of ofice and oaths to be taken bg judges of
the Cour7, or

(c) tlw remuneratton, allou.tances or pension s ofjudges of
the Coltrt.

8

Currently, there are twelve Justices of the Supreme Court of the United
Kingdom.

Even though the number of Justices of the UK Supreme Court (UKSC)

is fixed at 12 (with His Majesty given t}le power to increase the number
by Order in Council), under section 38 of t1e Constltutlonal Reform
Act, 2OO5 (c.4), the President of the UKSC may request for specified
persons to act as a judge of the Supreme Court. Section 38 of the
Constitutional Reform Act, 2005 (c.4) provides as follows:



(6) Subject to section 27 of the Judictal Pen sions and
Retirement Act 7993, a person is not to be treated und.er

subsection ft) as tnuing been a judge of tte Court if tte
tws octed in the Court onlg un-der this section.

(7) Such remuneration and olloutances as tle Lord
Ctancellor mag u.tith the agreement of the Treasury
determine mag be poid out of moneA prouided bg
Parliament to ang person ulo octs a,s a judge of the Court

under this sedion.

(8) In this section " office as a senior tenitoial judge" means

office as ang of th.e follouing-
(a) a judge of the Court of Appeal in England ond Wales;

(b) a judge of the Court o/ Session, but onlg if the lwlder of
tle office is a member of the First or Second Diui.sion of
the Inn-er House of tLnt Court;

(c) a judge of the Court of Appeal in Northern lreland,
unless the lnlder holds the office only bg uirtue of being
a puisne judge of the High Court."

Remarkably, the UKSC primarily exercises only an appellate jurisdiction over

decisions of other appellate courts, and in rare cases, from courts of first
instance. The Court also has a special role in relation to the devolution
statutes in Scotlald, Wales ald Northern lreland ("devolution references"). To

ensure that the UK Supreme Court is not overburdened with cases, t}le
restrictions on appeal are typically onerous, with the jurisdiction invoked only
pursuant to leave which is granted if tJ:e case raises an " argaable point of lau.t

on a matter of general public importantcd .

The jurisdiction of the UKSC and the mode of exercise thereof, clearly render
a comparison of the composition of that court with the composition of Ghana's
Supreme Court inappropriate.

United Sta of Amerlca

The brief of the Chief Justice contains a comparative review of the numbers
and jurisdictions of the Supreme Courts of the United States of America.
Thus, I will refrain from the conduct of a similar exercise herein, save to note
that:
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The federal system of government practiced by the United States
implies that each of the 50 States has a Supreme Court, with the
exception of Oklahoma ald Texas, which have two Supreme Courts
each (one for civil and one for criminal cases).

ii. The tota-l number of "State Supreme Court judges" throughout the
United States of America is three hundred and forEy-four (344),

implyrng that tl1e oft-referenced nine Justices of the US Supreme
Court (with all its grossly limited jurisdiction) is supported by 344
State Supreme Court judges who deliver final decisions in most
cases in the 50 States of the United States.

iii. The jurisdiction of the US Supreme Court is much narrower with
the Court further circumscribing same through a selective process
of determining cases to be heard each year. Consequently, the
number of cases heard by the US Supreme Court is about ten
percent (10olo) of the number of cases heard by the Supreme Court
of Ghana each year.

Considering the above, a comparison of t}le composition of the US Supreme
Court with that of Ghana's Supreme Court is misleading and unhelpful.

In Canada, the number of Justices of tJre Supreme Court is capped at nine -

the Chief Justice of Canada, and eight puisne judges. A puisne judge of a
court is a judge other than the Chief Justice of t-hat court. Subsection (1) of
section 4 of the Supreme Court of Canada Act, R.S.C., 1985, c. Sl-26 provides
for the constitution of the Court as follows:

(ConstittttTon oJ Couft

4 $l me Court shall consi.st of a chief justice to be called the Chief Justice
of Canada" and eight puisne judges."

Remarkably, the Supreme Court of Canada has only an appellate
iurlsdlctloa, being the highest court of appeal in both civil and criminal
matters. Most appeals are heard only pursualt to t}re grant of leave by the
Court, where the matter involves a question of public importance or an
important issue of law (or of bot.l. law and fact) warranting consideration by
the Court. On the average, the Supreme Court of Canada hears between 65
ald 8O appeals in a year, ensuring tJ:at the workload is signifrcantly lower
than that of Ghala Supreme Court.
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South Africa

The Constitution of the Republic of South Africa, 1996 provides for tl.e judicial
system of South Africa. At tJre apex of the judicial system are two courts - the
Constitutional Court arrd tJre Supreme Court of Appeal, with the
Constitutional Court being superior in rank.

The Constltuttolal Court has jurisdiction only on constitutional matters and
issues connected with decisions on constitutional matters. It consists of
eleven Justices, that is, Chief Justice, Deputy Chief Justice ald nine other
judges.

Section 167 of the South Alrican Constitution provides as follows:

" 167. Constifz.ttiono'l Courl

(1 ) The Constidttional Court consists of the Chief Justice of South
Aficq the Deputg Chief Justice and nirrc other judges.

(2) A matter before tte Con stitt ttional Court must be heard by at
Ieast eight judges.

(3) TLe Constitutional Court-

(a) is the htglest court of the Republic; and

(b) mag decide-

(i) corstitutional mafters; and

(ii) ang otler mafter, if the Constitutional Court grants
leaue to appeal on the grounds that tLE matter rai.ses
an argaable poirrt of lau of general public importance
uthich oughl to be considered by tlut Court, and

(c) makes tlre final decision whetler a matter i.s utithin its
juisdiction.

F) OnIg the Constitutional Court mag-

(a) decide disputes betueen orga ns of state in th.e national or
prouincial sphere concerning the constitutional status,
pouers or functions of ang of tlase organs of state;
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(b) decide on the constittttionalitg of ang parliamentary or
prouincial Bill, but mag do so onlg in tle ciranmstanccs
anticipated in section 79 or 127;

(c) decide applications enuisaged in section 8O or 122;

(d) decide on tle con stitutionalitg of ang amendment to ttle
Constitution;

(e) decide that Parliament or tlrc President lns failed to fulfil a
co nstituti o nal ob lig ation; or

(fl certtfu o prouincial constitution in terms of section 144.

(5) TtLe Constitutional Court makes tte final decision ulLetler an
Act of Porliament, a prouincial Act or conduct of the President
is constittttional, and must confinn ang order of inualiditg
made bg tle &tpreme Court of Appeal, the High Court of South
Africa, or a court of similar status, before ttnt order tLas ang
force.

(6) National legi-slation or the rules of tle Constitutional Court must
allout a person, uthen it is in th-e interests of justice and utith
leaue of th,e Corstitutional Court-

(a) to bing a matter directly to the Constitutional Court; or

(b) to appeal directlg to th.e Constitutional Canrt from ang other
court.

(7) A constitutional matter includes any issue inuoluing the
interpretatton, protection or enforcement of tle Cort stitution."

The Constitution of South Africa also provides for t1.e Supreme Court
of Appeal as the higlest of court of appeal in all matters, except in
constittttionol matters and cases dealt utith bg the Constitutional Court.
Currently, the Supreme Court of Appeal of South Africa is made up of
twenty-three judges. There is no limit to the number ofjudges serving
on the Supreme Court of Appeal of South Africa.

"Constittttion ond set of Supreme Court of Appeal

5. (l) (a) The Supreme Court of Appeal consz.sfs o/-

(i) the President of the Supreme Court of Appeal;

(ii) the Deputg President of the Suprem.e Court of Appeol; and
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(iii) so mang otler judges as maA be determined in ocarda nce
utith tLrc prescibed citeia and approued bg the President."

Kenva

The Constitution of Kenya, 2O1O, establishes and constitutes tJ:e Supreme
Court. The Constitution fixes the number of Supreme Court judges at seven.
Article 163 of the Constitution of Kenya provides as follows:

"Arttcle 763 - Sfupreme CourA

(1) Th.ere is establisled ttte Stpreme Court, uthich sha.ll an sists of-

(a) the Chief Justice, uho shall be tle presi.dert of the court;

(b) the Deputg Chief Justice, utla shall-
(i) deputi.se for th.e Chief Justice; and

(ii) be tle uice-president of th.e court; and

(c) fiue otherjudges.

(2) Th.e Suprem-e Caurt slall be properlg constituted for the purposes
of its proceedings r/it is composed of fiue judges."

In accordance with article 163(3) of the Kenyan Constitution, the Supreme
Court of Kenya has only two jurisdictions:

(a) exclusive jurisdiction to hear and determine disputes relating to
t.I'.e election of tJle President of Kenya; and

(b) to serve as the highest court of appeal in Kenya.

It would be noted that in respect of appeals, the Kenya Supreme Court, except
in cases involving the interpretation of the Constitution, in accordance with
article 163(4)(b), only exercises jurisdiction where either tlle Supreme Court
or tlre Court of Appeal certifies t]1at "a matter of general public importance is
inuolued -

The Kenya Supreme Court has no original jurisdiction in the interpretation of
the Constitution, with same reserved for the High Court. An appea-l against
the decision of the Court of Appeal in a matter involving t-Jre interpretation or
application of the Kenyal Constitution may however proceed as of right to the
Supreme Court.

Therefore, unlike tJle United Kingdom, the United States of America, Canada,
Kenya and South Africa, where the number of justices of the Supreme Court
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is capped, the highest number of Justices of the Supreme Court of Ghana is
not capped in either the Constitution or in tlae Courts Act, 1993 (Act a59)-

This gives discretion to tJ:e appointing authority to increase the appointment
of Justices to the Supreme Court as the demalds of tlre administration of
justice require.

THE NEED FOR A REVIEW AND/OR CONTROL OF THE N

OF THE SUPREME COURT

A careful study of relevant provisions of the Constitution, 1992 as well as the

deliberate restriction of tJle jurisdiction of Supreme Courts in notable
jurisdictions of the common law tradition, show that, in tJle long term, there
ought to be a reform of the various jurisdictions conferred on Gha-na's

Supreme Court by the Constitution. The legal regime for an invocation of the
jurisdiction of Ghana's Supreme Court is, by far, one of the most liberal,
relaxed, and uncontrolled in the world.

It is noted that most Supreme Courts of the common law tradition exercise

only an appellate jurisdiction, invoked pursuant to leave, which is granted in
cases involving matters of public irnportance, or important questions of law
or of both law ald fact.

In Ghana, the constitutional stipulation in article 131(1) for appeals to lie from
the Court of Appeal to the Supreme Court:

(a) as of riqht in a civil or criminal cause or matter in respect of which an

appeal has been brought to the Court ofAppeal from a.iudqment of Hieh
Court or ReEional ftibunal ln the exercise of its oriqinal lurisdictio n or

(b) with the leave of the Court of Appeal, in any other cause or matter,
where the case was commenced ln a court lower than the Hieh Court or
Regional Tribunal and where the Court of Appeal is satislied that the case

involves a substantial question of law or is in the public interest, substantially
widens access to tJre Supreme Court in numerous cases with little or no

restriction.

In the frrst place, all appeals from cases covered by article 131(1)(a) of the

Constitution lie as of right to tJle Supreme Court. Further, t.I' e stipulation that
appeals emanating from the lower courts may proceed to t]le Supreme Court
only witl. tJle leave of the Court of Appeal provides no major limitation as the

Court of Appeal invariably grants such requests. In any event, the restrictive
effect of the condition in sub clause 1(b) of clause 1 of article 131 is negated
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by clause 2 of arLicle 131, which empowers the Supreme Court to entertain
an application for special leave to appeal to the Supreme Court iz anA cause

or matter, ciuil or criminal, and to grant leaue accordinglg, notwithstanding
clause 1 of article 131.

The provisions referred to above, informed by the deste to grant virtually
unlirnited access to tJre Supreme Court for t]le benefrt of Ghanaians, may be

laudable as an ideal in constitutionalism. Unfortunately, however, they have

resulted in ttre inundation of the Supreme Court, a phenomenon which
impedes the effrcient and effective delivery of justice by the highest court of
the land.

This is compounded by the unlimited access of Ghalaians to the original
jurisdiction of the Supreme Court under Article 2(1) as well as the exclusive
appellate jurisdiction of the Supreme Court in cases from tlee National House

of Chiefs and matters relating to the conviction or otherwise of a person for
high treason or treason by the High Court.

Due regard must also be had to the original jurisdiction of the Supreme Court
in cases involving a challenge to the validity of the election of the President of
the Republic which in the year 2013 engaged nine Justices of ttre Supreme
Court for 8 months.

The foregoing calls for an urgent constitutional amendment to limit access to
tJre Supreme Court to ensure that the caseload in tl1e nation's highest court
conduces to effrciency. The proposed constitutional amendment would ensure

tl at the Court of Appeal would be the frnal appellate court in most cases, and
that the cases covered by the original jurisdiction of the Supreme Court
should be subject to the leave of the Supreme Court in most cases. Even

though the constitutional provisions on the jurisdiction of ttre Supreme Court
are not entrenched, a bill for an amendment of same is required to comply
with the elaborate procedure prescribed by article 291 of the Constitution.

Pending recourse to ald compliance with tJle procedure for an amendment of
the Constitution, I suggest the enactment of regulations by the Judiciary to
govern tJre exercise of the multiplicity of jurisdictions conferred on tl.e
Supreme Court of Ghana. Through regulations, the Supreme Court can,

within the constraints of the Constitution, restrict the threshold for the
hearing of cases filed before it, especially appeals from the Court of Appeal to
the Supreme Court. The prescription of a threshold for the hearing of any
matter in respect of which jurisdiction has been conferred on the Court
neither undermines the jurisdiction of the Court nor is unconstitutional.
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In the light of t]le foregoing, it is respectfully submitted as follows:

1. That, having regard to t}le relevant provisions of the Constitution, the

determination of f-he number of Justices of the Supreme Court at any point
in time would be a function of the administration ofjustice and t}le needs

of tlle Court.

2. Given the breadttr of the multiplicity of jurisdictions of the Supreme Court
and the influx of cases at the Supreme Court, tlre request for the increase
in the number of Justices serving on the Supreme Court from ttre
conventional fifteen (in addition to tl1e Chief Justice) to twenty, is not only
constitutional but would ensure speedy and effective justice, minimise
delays and unnecessary expense and conduce to the general ellicient
administration of the Supreme Court.

3. The performalce of the functions of tJre Supreme Court would, in
accordalce with the Constitution, require differently constituted panels of
the Supreme Court sitting at the same time. Understandably, the
pennutations in t}!e constitution of the panels, almost simultaneously,
could be daunting for effective and effrcient work in the face of limited
number of Justices at tJre Supreme Court, as the Court is incessantly
inundated with cases.

4. The exponential increase in the backlog of 414 and 595 cases in
2O2l /2022 and 2022 /2023 legal years in which there were the fewest

number of Justices of tJ:e Supreme Court for the Iive-year period under
review, provided scientific justifrcation of the necessity to expand the

number of Justices at the Supreme to stem the tide of the increasing
backlog of cases. The enhancement of the membership of the Supreme

Court to twenty, as requested in the brief by Her Ladyship the Chief
Justice, is appropriate.

5. However, attention needs to be drawn to the frscal implication on the public
purse of any additional appointment of Justices to tJre Supreme Court.
This is in view of t.l:e charge of emoluments payable to Justices of the

Supreme Court on the Consolidated Fund.

6. ?he jurisdictions exercised by other Supreme Courts in notable countries
in the Common Law tradition are relatively much narrower, in comparison
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to the width of t.I:e multiple jurisdictions conferred on t-Ile Supreme Court
of Ghana.

7. Ul :mately, a constitutional amendment circumscribing the jurisdiction of
the Supreme Court of Ghala, in the long term, is necessary, as stated
above.

8. Therefore, unlike in Canada, the United Kingdom, Kenya and South Africa,
where the number ofjustices of t.I:e Supreme Court is capped, the highest
number of Justices of the Supreme Court of Ghala is not capped in the
Constitution or in the Courts Act, 1993 (Act 459). This gives discretion to
the appointing authority to increase tJle appointment of Justices to the
Supreme Court subject to the demands of tJ:e needs of justice.

Please accept the assurances of my highest esteem.

Yours faithfully,

GODFRED DAME
THE ATTORNEY.GENERAL
AND MINISTER FOR JUSTICE

I

Tel: +233(0)302 66s 0s1/ 567 609

Emaal: info@mojagd.Sov.gh

website: www.mojaSd-gov.th
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matter in respect of which jurisdiction has been conferred on the Court
neither undermines t1:e jurisdiction of the Court nor is unconstitutional.

In t}le light of the foregoing, it is respectfully submitted as follows:

1. That, having regard to the relevalt provisions of tlle Constitution, the
determination of the number of Justices of the Supreme Court at any point
in time would be a function of the administration ofjustice and the needs
of tlle Court.

2. Given the breadth of the multiplicity ofjurisdictions of the Supreme Court
and the influx of cases at the Supreme Court, tJre request for the increase
in ttre number of Justices serving on tlae Supreme Court from the
conventional frfteen (in addition to tJ:e Chief Justice) to twenty, is not only
constitutional but would ensure speedy ald effective justice, minimise
delays and unnecessary expense and conduce to tJ.e general effrcient
administration of the Supreme Court.

3. The performance of the functions of tJre Supreme Court would, in
accordance with the Constitution, require differently constituted panels
of tJle Supreme Court sitting at the same time. Understandably, the
permutations in the constitution of the panels, almost simultaleously,
could be daunting for effective and eflicient work in the face of limited
number of Justices at tJre Supreme Court, as the Court is incessantly
inundated wit-l. cases.

4. The exponential increase in the backlog of. 414 and 595 cases in
2O2l12022 and 2022 /2023 legal years in which there were the fewest
number of Justices of the Supreme Court for tJ:e five-year period under
review, provided scientifrc justifrcation of the necessity to expand the
number of Justices at the Supreme to stem the tide of the increasing
backlog of cases. The enhancement of the membership of the Supreme
Court to twenty, as requested in the brief by Her Ladyship the Chief
Justice, is appropriate.

5. However, attention needs to be drawn to the frscal implication on the
public purse of any additional appointment of Justices to the Supreme
Court. This is in view of the charge of emoluments payable to Justices
of the Supreme Court on the Consolidated Fund.
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6. The jurisdictions exercised by other Supreme Courts in notable
countries in the Common Law tradition are relatively much narrower,
in comparison to the width of the multiple jurisdictions conferred on
the Supreme Court of Ghala.

7. Ultimately, a constitutional amendment circumscribing tJle jurisdiction
of tJle Supreme Court of Ghana, in the long term, is necessary, as stated
above.

8. Therefore, unlike in Canada, the United Kingdom, Kenya and South
Africa, where the number of justices of the Supreme Court is capped,
the highest number of Justices of t1e Supreme Court of Ghala is not
capped in tJle Constitution or in the Courts Act, 1993 (Act 459). This
gives discretion to t}te appointing authorit5r to increase the appointment
of Justices to tJle Supreme Court subject to tJle demands of the needs
ofjustice.

Please accept the assurances of my highest esteem.

Yours fai

I

EIoDFRTD YEBOAH D/IME
THE ATTORNEY-GENERAL
AND MIMSTER FOR JUSTICE

Tel +233(0)302 66s 0s1/ 667 609

Email: info@mojagd.gov.gh

Website: www.mojaSd.Sov.gh
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